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Arising out of 010 No. WS0?/O&A/OIO-36/AC-RAG/2022-23 ~: 29.06.2022 passed by
Assistant Commissioner, CGST, Division-VII, Ahmedabad South

3iYIC'icbcil cbT ~ ~ °4c'll' Name & Address

Appellant

Mis Bhavesh Rajnikant Patel
101, Samatva Apartment,
New Shardamandir Road,
Paldi, Ahmedabad

al{ anfh gr 3r4ta mer aria)s rraa a as zr an#r .# uR zanferf#
aag g era 3tf@rant at rat u gnrarma IdaaT & I ·

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ ftxcb Ix cj5"f '9;RJaTOT~

Revision application to Government of India:

() a4l4 8ql rc 3r@I, 1994 _cBl" tlRf 3ra Rt agar mg mai a i ala Ir cITT
"\jy-t!Nf cB' ~~ 4-<iJ,cb # sisfa g=rtervr are4ea oef afra, ma RR, fclc=a' ii?!IC'ill, ~
f, atsft ifr, ta ta ra, ir f, {ct : 110001 cITT cB1" ~~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1=ffcYf cB1" m #a ura hat zfar anfa#t uera za arr arr i ?:ff
fa8t asrIr t aw qusrr r srd g; if l{, m -~ «qagrtI z quenare qz fclJ-m
atar zn fa#k agrn #'gt l=ITcYf an 4fan #ma g< st I

(ii) _ In case of any loss of goods where the loss occur in tran~it from a factory to a warehouse or to
thler factory or from one warehouse to another during the course of processing of the goods in a
ehouse or in storage whether in a factory or in a warehouse.
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~ cB" 6[fITT" fa rz ar gar Raffa ma "Qx" m 1=fR'f k RaR#far #i sq) zge sra
1=fR'f s snlaa zca Re #munaa f@# rz u q?gr Raffa &t

(A)

(a)

(B)

In case of rebate of duty of excise on goods exported to any coun,try or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '3ttlla #6t sa«a zgca gram # fg wit sgeh Re r- al n{ & sit ha arr&sr
Git gr err vi fu gaffs 3gai, 3rat cB" 8ffi '9Tffi'f cff ~ "Qx m EITci" if fclc:c:r
snrf@erfrr (i.2) 1998 t1'm 109 arr fga fag Ty st

· (c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

it4sa zrca (r9la) fzura81, 2oo1 # fu o a siafa Rafe ua igr z-s i
ah uRii , )fa arr 3-fa sr )fa fat #tr 'iR:f cB" -~"1a-<4te1-~ "C(cf 3T(ffiYf
3mag t atat ,fii arr Ufa a4a fan ult fez [u rrr ala z.l gr sff
cB" 3faTm tTRf 35-~ i feffa #t grar a rd # rr tr--o arr a8 uR ft mrfr
afegt

0
(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
. Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rf@4a 34at rr usi vivaa ara qt zn st a slit r1 200/-6l
·1al al urz a usiiaa Va ala a vnrar st it 1000/- c#i' ffi :fRlR c#i' '\JiW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 0

#tar zyca, a€ta sgrz4ca gi ar a 3r@tu nrmrf@raur # ffl 3T(ffiY[:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) btn grzca arf@,fr, 1944 cB1 tTRf 35-6ll'/35-~ cB" 3faT@:-

Under Section 35B/ 35E ofCEA, 1944 an appeal lies to:-

afRa aRb 2 (4)a i aargrr 3rarat #t 3r@la, or@al #a m i #tr zen,
#ta Gara zcas vi ala r@Ra =zrnf@raw(Rre) st fa ft; 9)far, srarara
# 2/1,rel, agI] i4qi , 3rat , f@Ry4IR, I,Islsooo4

I
'I
I
!

(a) To the west regional bench of Customs, Excise & Service Tax Appellate·Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule "6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank·of the place where the bench of
the Tribunal is situated.

(3) zf gr 3mgr # a{ pa sr#ii at we zt & at r@to pr sitar a fg v) at :f@R
sq[a at fut srr af; su aea srgg ft fa fur qi rf a ferg
zqenf/fa 3r4)a mrarf@raur at ya sr4la zn a#taal al ya an4a fhu utar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one- appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

rlll£1161£1 ~~ 1970 ~~ c#l'~-1 siafa RefffRa fag 3r arr
377da zur psra zqenferf ffu If@art # a2 # a r@ta al ga #fa# 6.6.so ha
pr-urz1rcz gr<ca fee can @tr a@g

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

g 3jl iif@rai at Rial a ark fa#i al sit ftu Gil cpfifo fcnm \iiTaT t \JTI"
#tr zrc, tu qr« zrcea vi hara ar4tr nzrf@isu (ar,ffaf@) fr, 1982 if Rlmf
et
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

'

saw is zrc, aka sirzrce vi @arz sr4l4ta nznf@era(fez),#
,for#cat a rt i afar1Demand) vi s(Penalty) cBT 10% 119 uJmm
efatf 1zraifa , srf@rear qa uJm 10~~-g !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

au3napeasst harah eiafa,if@tagt "afar 6l "JWT''(DutyDemanded)-
. a. (Section)~ nDW dITTf f.:rmf«r ffl;

z fanraaa}fez a6tfr;
&#@3Reeuitafut 6 es aea au rfI.

> 4pas «iRa efheauseqf swr a~lgear i, er#trRra kfg qfaa furTT
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-aeposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xxviii) amount determined under Section 11 D;
(xxix) amount of erroneous Cenvat Credit taken; ·
(xxx) amount payable under Rule 6 of the Cenvat Credit Rules.z err2r# uR arftu[rasurksrssizres srrar yesu zus fa(Ra gtai flu rgea# 10%

marusit srzibarausRaif@a el aaus#1orarru#la.Rtl
In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bhavesh Rajnikant Patel,

101, Samatva Apartment, .New Shardamandir Road, Paldi, Ahmedabad

(hereinafter referred to as the "appellant") against Order in Original No.

WS07/O&A/OIO·36/AC·RAG/2022·2.3 dated 29.06.2022 [hereinafter

referred to as "impugned order?] passed by the Assistant Commissioner,

Division-VII, CGST, Commissionerate : Ahmedabad South [hereinafter

referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They were holding PAN No.

AFFPP2413N. The appellant were issued a Show Cause Notice bearing

No. V/WS07/O&A/SCN·234/AFFPP2413N/2020·21 dated 23.09.2020

wherein it was proposed to demand and recover service tax amounting to

Rs. 5,33,363/- under Section 73 of the Finance Act, 1944 along with
l

interest under Section 75 of the Finance Act, 1994. It was also proposed

to impose penalty under Section 77(1) and 78 of the Finance Act, 1994.

The notice also proposed to impose late fees under Rule 7c) of the Service
Tax Rules, 1994.

0

3. The SCN was adjudicated vide the impugned order wherein the
0

demand of service tax amounting to Rs. 14,510/- was confirmed along

with interest. Penalty amounting to Rs. 10,000/- was imposed under ·

Section 77(1)a) of the Finance Act, 1994. Penalty amounting to Rs.

14,510/- was imposed under 78 of the Finance Act, 1994. Penalty

amounting to Rs. 20,000/- was imposed under Section 70 of the Finance

Act, 1994 read with Rule 7(c) of the Service Tax Rules, 1994.

4. Being aggrieved with the impugned order, the appellant have filed

the present appeal contesting the issue on merits. The appellant have

also filed an application for condonation of delay wherein it was

that'
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• 'The instant appeal was prepared well in time on 11.07.2022.

However, at the time of filing it was informed that they need make

predeposit @ 7.5% of the tax amount. Since they had not obtained

service tax registration, they visited the jurisdictional office to

obtain provisional registration.

ii. They generated the Challan but when they tried to make payment,

it was indicated that there was no pending Challan. They visited

the jurisdictional office several times to resolve the payment issue.

However, the same was not resolved.1. By the time the issue got resolved, the appeal got delayed by 58

days. During this period, they visited USA for 2-3 months as their

) son was studying there.

1v. The appeal got delayed due to the above 'reasons. They request that

the delay be condoned.

5. Personal Hearing in the case was held on 19.04.2023. Shri Dipen

Sukhadia, Advocate, appeared on behalf of appellant for the hearing. He

reiterated the submissions made in application for condonation of delay

in filing appeal.

0 6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the application for condonation of delay and the

material available on records.

7. It is observed from the records that the present appeal was filed

by the appellant on 02.12.2022 against the impugned order dated

29.06.2022, which the appellant claimed to have received on 05.07.2022.

It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part of the said section is reproduced below:
"(3A) An appeal shall be presented within two months from the date of receipt
of the decision or order of such adjudicating authority. made on and after the
Finance Bill, 20 I 2 received the assent of the President, relating to service tax.
interest or penalty under this Chapter:
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Provided that the Commissioner of Central Excise (Appeals) may. if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months. allow it to be presented
within a further period of one month."

7.1 In the instant case, the impugned order is dated 29.06.2022 and the

appellant have admittedly received it on 05.07.2022. Therefore, the

period of two months for filing the appeal before the Commissioner

(Appeals) ended on 05.09.2022. The further period of one month, which

the Commissioner (Appeals) is empowered to allow for filing appeal also

ended on 05.10.2022.

7.2 In terms of Section 85 of the Finance Act, 1994, an appeal before

the Commissioner (Appeals) is to be filed within a period of two months

from the receipt of the order being appealed. Further, the proviso to

Section 85 (3A) of the Finance Act, 1994 allows the Commissioner

(Appeals) to condone delay and allow a further period of one month,

beyond the two month allowed for filing of appeal in terms of Section 85

(3A) of the Finance Act, 1994.

7.3 The appellant was required to file the appeal on or before

05.09.2022 i.e. two months computed from 05.07.2022. Further, the

condonable period of one month, in terms of Section 85 (3A) of the

Finance Act, 1994 ended on 05.10.2022. The present appeal filed on

02.12.2022, is, therefore, clearly barred by limitation. Since the appeal in

the instant case has been filed beyond this further period of one month,

this authority is not empowered to condone delay in filing of appeal

beyond the period of one moriths as per the proviso to Section 85 (34) of

the Finance Act, 1994.

7.4 My above view finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs.

Commissioner of Central Excise and Service Tax, Ahmedabad- 2014 (12)

TMI 1215 - CESTAT, Ahmedabad. In the said case, the Hon'bleTribunal
t :

0

0
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5. It is celar from the above provisions of Section 85(3A) of the Finance Act,
1994 that Commissioner (Appeals) is empowered to condone the delay for a
further period of one month. The Hon'ble Supreme Court in the case of Singh
Enterprises (supra) held that Commissioner (Appeals) has no power to condone
the delay beyond the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory provisions of the
Act.. So, we do not find any reasons to interfere in the impugned order.
Accordingly, we reject the appeal filed by the appellant."

8. In view of the facts discussed herein above and considering the

· judgment of the Hon'ble Tribunal, supra, I reject the appeal filed by the

appellant on the grounds of limitation.

-0 9.

r

Attested AM,
Le""<

(Rekha A. Nair)
Superintendent Appeals),
CGST, Ahmedabad.

M/s. Bhavesh Rajnikant Patel,
101, Samatva Apartment,
New Shardamandir Road,
Paldi, Ahmedabad

The Assistant Commissioner,
Division - VII, CGST,
Commissionerate ' Ahmedabad South.

150+4°9"-(A1ensKumar J
Commissioner (Appeals)

Date: 31.05.2023 .

Appellant

Respondent

3 ft#afa afft&st at Rqztt 3qt#a a@a faza star?
The appeal filed by the appellant stand disposed of in above terms.

BY RPAD I SPEED POST

Q To

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ S"ystem), CGST, Ahmedabad

South. (for uploading the OIA)
4.Guard File.
5. P.A. File.
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